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                   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

        Tezpur, Sonitpur

       PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

      Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 2127/2014

State

Versus

                   Md. Sahidul Islam and others

       (Under section 323/354/34 of IPC)

  Charged framed on: 19.04.2016

Evidence recorded on: 14.09.2016, 21.01.2017, 12.10.2017, 07.03.2018,
05.11.2018

            Statements recorded on: 24.01.2019

            Arguments heard on: 24.07.2019

            Judgment delivered on: 28.08.2019

  Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

            Advocate for the Accused: Mr. Amiyo Saikia

                                                            J U D G E M E N T

Prosecution Case in brief: 

1.  The prosecution case as revealed from the ejahar dated 01.09.2014
lodged by the informant stating inter-alia is that on 30.08.2014 at about
06.00 p.m., the accused persons damaged the walls of the house of the
informant  and  entered  into  his  house.  Thereafter  accused  persons
physically assaulted the informant as well as his son Md. Habikul Islam
(15 years) and both sustained to serious injuries. It is further alleged by
the informant that accused persons broke the lock of their table and took
away cash amounting to Rs. 20,000/- (Rupees Twenty Thousand Only).
Hence this case.   

2. On receipt of the ejahar officer in charge of Jamuguri Police Station has
registered a case as Jamuguri P.S. case no. 88/14 u/s 457/354/325/380/34
of the Indian Penal Code. Thereafter, I/O has launched the investigation
of this case. After completion of investigation, I/O has finally submitted
charge sheet u/s 323/354/34 of the IPC against the accused persons.
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3. Thereafter, cognizance has been taken and summon have been issued
to  the  accused person.  On appearance  of  accused  person,  necessary
documents  required  u/s  207  Cr.  PC  have  been  furnished  to  him.  On
perusal of the materials on record formal charges u/s 323/354/34 of IPC is
read over and explained to the accused person to which they pleaded not
guilty and claimed to be tried. 

4. Prosecution in support of its case has examined only six (6) witnesses. 

5. Accused persons are examined u/s 313 Cr.P.C and their statements are
recorded in separate sheets as far as possible in their own words tagged
with the case record.

6. I have heard the arguments advanced by the learned counsel for the
accused persons  and Ld.  A.P.P.  Perused the materials  available  in the
case record.

7. Upon hearing both the parties and on perusal of the record, following
points for determination are formulated for proper adjudication of  this
case.

POINTS FOR DETERMINATION: 

Point  No  1: Whether  the  accused  persons  on  30.08.2014  at
Nonkegotaimari,  Jamuguri  in  furtherance  of  common  intention,
voluntarily caused hurt to the victim and hereby committed an offence
u/s 323/34 of the Indian Penal Code?

Point No  2  : Whether the accused persons in furtherance of common
intention,  on  the  same  day,  assaulted  or  used  criminal  force  to  the
informant, intending to outrage or knowing it to be likely to outrage her
modesty  and thereby committed  an  offence  u/s  354/34  of  the  Indian
Penal Code?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. In the present case the prosecution side examined as many as six
witnesses. Considering the nature of allegation I deem it fit to consider
the evidence of two medical officers who were examined as P.W-5 and
P.W-6. P.W-5 in his evidence stated that he examined victim Md. Habikul
Islam and after examination he did not find any injury on his person and
accordingly submitted the medical report which is proved as Exhibit-2.
P.W-6 examined informant Sabjan Bibi and after examination he found
tenderness  injury  on  her  shoulder  and  no  other  injury  was  found.
Accordingly he submitted the medical report which is proved as Exhibit-3.
During cross examination P.W-6 stated that such nature of injury can be
caused by falling or  slipping and such nature  of  injuries  may be self
inflicting also. 

9. In her evidence P.W-1 stated that on the day of occurrence there was a
dispute  with  the  accused  persons  for  damaging  the  paddy  field  and
thereafter  they  damaged  the  walls  of  her  house  and  entered  into
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premises. It is alleged that accused persons also assaulted the informant
as  well  as  her  son  Md.  Habikul  Islam  and  both  sustained  to  serious
injuries. However the examining doctor did not find any injury on Md.
Habikul  Islam.  Therefore  her  evidence  that  she  and  her  son  were
assaulted by the accused persons appears to be doubtful. Though P.W-6
found tenderness on the shoulder of the informant such injuries can be
self inflicting. P.W-1 and P.W-2 are mother and son and both are highly
interested witnesses and therefore their evidence is to be corroborated
by other witnesses. P.W-3 only stated that she heard that there was an
incident of marpit between the informant and the accused but he is not
an eye witness to the occurrence. The witness further could not describe
the injuries sustained by the victims and he also remained silent as to
who inflicted the blows on the victims. Therefore his evidence lends no
help to the prosecution. P.W-4 is an independent witness who stated that
he has no knowledge about the incident. Therefore he did not support the
prosecution allegation and his evidence is of no use in establishing the
charges against the accused persons.

10. From the evidence it appears that neither the informant nor her son
stated  that  the  accused  persons  outraged  her  modesty.  The  other
independent  witnesses  also  remained  silent  regarding  outraging  the
modesty of the informant. Therefore there is nothing on record to hold
that  the  accused  persons  outraged  the  modesty  of  the  informant.
Considering the evidence in entirety it appears that the prosecution has
failed to bring home the charges against the accused persons. Hence in
the result the accused deserves to be acquitted. 

                     ORDER

11. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  person
namely Md. Sahidul Ali, Md. Surhab Ali, Md. Rustom Ali and Md. Sahabu
Ali  @ Sahabuddin Accordingly, accused is acquitted of the charges u/s
323/354/34 of IPC levelled against him in this instant case. 

 12. Set the accused person at liberty forthwith. 

13. The bail bond for the accused person is extended for a further period 
of six (6) months. 

14. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 28th day of August, 2019 at Tezpur,
Sonitpur. 

                                                                           (Ms. Sparsita Garg)
                                                                    Judicial Magistrate First Class

                                                                         Tezpur, Sonitpur
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                                                       APPENDIX

A. WITNESS OF PROSECUTION:

            1. PW-1:  Musstt Sabjan Biwi (informant)

            2. P.W-2: Md Hasikul Islam

            3. P.W-3: Md Osman Goni

            4. P.W-4: Joygan Nessa

            5. P.W-5: Dr Sishir Baidhya

            6. P.W-6: Dr Krishna Pegu

B.  EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Seizure list

2. Exhibit 1 (1): Signature of P.W-2 in the seizure list

3. Exhibit 2: Medical injury Report

4. Exhibit 2 (1): Signature of P.W-5 in the medical injury report

5. Exhibit 3: Medical Report

6. Exhibit 3 (1): Signature of P.W-6 in the medical report

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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